








the property also has the right to take steps to prevent the animal from
causing damage during the 72 hours notice period.

N.B.: The owner or person in charge of the land may not treat you unfairly
if you exercised or enforced any of your legal rights, are in the process of
exercising or enforcing your legal rights or intend to exercise or enforce
your legal rights.

What are you not allowed to do on the land?

= Youare not allowed to intentionally harm another person who occupies
or resides on the land if causing such harm is against the law

= Youare not allowed to damage the owner or person in charge’s property

= You are not allowed to threaten or intimidate another person who
occupies or resides on the land or occupies or resides on land close to
the land that you occupy

= Permit somebody, without the permission of the owner or person in
charge to set up a home on the land

5 Case study: Harris v Harris and the City
of Cape Town Judgment
(“the Harris judgment”)

What is the Harris judgment about?

Mrs. and Mr. Harris married in Muslim rites during 1984. In 1989 they
applied to purchase a house from the City of Cape Town (“the City”). The
application to purchase the house was only made in Mr. Harris’s name and
the deed of sale over the house was only concluded between Mr. Harris
and the City. In terms of the deed of sale, Mr. Harris would make payment
of the purchase price of the property by making monthly payments to the
City. Mr. Harris would only become the owner of the house once most or the
entire purchase price was paid to the City.

The City’s housing allocation policy at the time prohibited Mrs. Harris from
applying for the purchase of the property in her name or jointly with Mr.
Harris on the basis that she was a woman and was considered single as she was
married in Muslim Rites and the marriage was not legally recognised in South
African law. Mrs. Harris was however described as his wife in the application
and was required to consent, in writing, to the purchase of the property.
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g} DEFINITION

“Judgment” — the
decision or ruling
handed down by a court
after considering the
facts of a case brought
before the court and
laws that apply to

the case

“Deed of sale” —
agreement or contract
of sale between the
person selling and

the person buying. It
sets out the terms on
which the agreement
is reached or

was concluded
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DEFINITION

“Oppose” — resist,
refuse to give in to,
contest

“Rllege” — claim, not
fact, not proven to
be true

“Title deed” — formal
document that the
Registrar of Deeds
issues stating who the
owner of property is
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Mrs. and Mr. Harris moved into the house during 1989. Mr. Harris vacated
the property during 1990 and Mrs. and Mr. Harris obtained a talaq ( Islamic
divorce) on 4 April 2002. Mrs. Harris had been living in the house from 1989.

During 2007 Mr. Harris made an application to the Wynberg Magistrates
Court, Cape Town, to evict Mrs. Harris from the property. The City was also
a party to the case. Mrs. Harris opposed the application. The City did not
oppose it.

Mr. Harris informed the court that he instituted the application to evict
Mrs. Harris from the house because he wanted to move into the house.

Mr. Harris also alleged that he was the owner of the property and that Mrs.
Harris was unlawfully occupying the house in terms of PIE. At the time that
Mr. Harris instituted the application, the City was the registered owner of
the property. This was proven by obtaining the title deed over the property
from the Deeds Office that indicated that the City was the owner.

In terms of PIE only the owner of the property or the person in charge of the
property can evict the occupier of the property.

The court was required to decide whether Mrs. Harris was unlawfully
occupying the property and whether Mr. Harris could evict her from the

property.

The court decided that Mrs. Harris was not unlawfully occupying the
property as the City, the owner of the house, consented to her occupying
the property by acknowledging her as Mr. Harris’s wife in the application
and by accepting her consent to Mr. Harris applying for the purchase of
the house. The court also ruled that Mr. Harris could not evict Mrs. Harris
from the property as he was not the owner of the property and he and Mrs.
Harris were both in charge of the property. This means that Mr. Harris’s
application to evict Mrs. Harris from the property failed. Mrs. Harris
currently still occupies the property.

What does the Harris judgment mean
for you?

= Only the owner of your home or the person in charge of the property
can evict you.

= Certain legal procedures must be followed before you can be evicted
from your home. In other words, and as mentioned earlier on in this
booklet, you can only be evicted from your home with a court order that



the court will only grant after considering the facts of the case and the
law that applies to the case.

6 Domestic Violence and Housing

Can you get the court to remove your
abuser from the home that you share

Yes, you can obtain a protection order in terms of the Domestic Violence
Act 116 of 1998 (“the DVA”) that prohibits your abuser from entering the
home that you share or prohibits him from entering part of the home that
you share.

N.B.: This is NOT an eviction, but an order that the court makes to protect
you from abuse

What is the DVA about?

The DVA deals with domestic violence. Its aim to provide people experiencing
domestic violence with the best possible protection from domestic violence
that the law can provide and to commit the state to stopping domestic
violence. The majority of people who experience domestic violence are
women, If you are in a same-sex marriage or relationship, you can also be
abused by your wife or partner.

What is “domestic violence” in terms of
the DVA?

You are being subjected to domestic violence if your abuser subjects you to

the following:

= Physical abuse:
When your abuser beats, hits, slaps, punches, chokes, kicks, throws,
pushes, stabs, shoots your body. Any other way in which you are
physically harmed also qualifies as physical abuse.

= Sexual abuse:
When your abuser forces you to have sex with him, forces you to perform
oral sex on him or forcefully performs oral sex on you, forcefully touches
any part of your body or forces you to touch any part of his body in a
sexual way, forcefully penetrates your anus, mouth, breasts or vagina
with an object or his penis etc. Many other forms of sexual abuse exist
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DEFINITION

“Rbuser” — the person
that abuses you
“Protection order” — a
court order issued in
terms of the DVA that
prohibits your abuser
from abusing you

% COMMENT
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including situations where your abuser forces you to perform sexual
acts with another person or in the presence of another person.
Emotional abuse:

When your abuser does things to you or says things to you intentionally
to hurt your emotions or feelings so that you do what he wants you to
do. For example, your abuser says that he will take your child away from
you if you divorce him.

Psychological abuse:

When your abuser does things or says things to you intentionally to
affect you mentally in a bad way. For example, your abuser undermines
you constantly and makes you feel inadequate.

Verbal abuse:

When your abuser swears at you, calls you names, threatens you, shouts
at you and says disrespectful things to you that are hurtful, make you
feel bad about yourself or make you feel scared.

Economic abuse:

When your abuser takes your money or belongings from you forcefully,
refuses to give you money to buy food for your children, pay for the
children’s school fees or refuses to pay the rent or uses money to
manipulate or control you.

Intimidation:

When your abuser threatens to hurt you or do something bad to you,
your children or family if you do or do not do something that he wants
you to do or when he bullies you, scares you and puts you under pressure
to do or not to do something. Psychological, emotional and verbal abuse
can be intimidation.

Harassment:

When your abuser follows you around, watches you, sends you letters,
faxes, text messages or calls you or calls your friends or family for
information about you and you do not want him to do so.

Stalking:

When your abuser follows you around and watches you and you do not
want him to do so. This is one form of harassment.

Damage to property:

When your abuser breaks, destroys, spoils or dents your property such
as your furniture, personal belongings and the windows of your home.
OR

Any other abusive behaviour that harms you or can impact on your
safety, health and wellbeing badly.



What is a “domestic relationship” in terms
of the DVA?

You can get an order preventing your abuser from entering your home or a

part of your home if there is domestic violence and if you are in a “domestic

relationship”. You are in a domestic relationship if:

= You live or lived with your abuser in an intimate relationship or
marriage. Your abuser can be of the same or opposite sex.

= You share or recently shared the same residence with your abuser

= You are married to or in an intimate relationship with your abuser and
you do not live with him or did not live with him in the past

= Your abuser is a family member of yours such as your father, daughter,
niece, uncle etc or the family members of your current husband or
partner or ex-husband or partner

= You and your abuser share responsibilities in respect of a child. You do
not need to be the parents or legal guardians of the child

= Your abuser believes or thinks that he is in an intimate relationship
with you

How do you go about obtaining a protection
order that prohibits your abuser from
entering the home that you share or part of
the home that you share?

You must approach the domestic violence clerk at the Magistrates Court
that is nearest to where you reside. You must tell the domestic violence
clerk that you want to obtain a protection order against your abuser to stop
the abuse and if necessary that prohibits him from entering the shared
home or part thereof on the basis that he abuses you.

You will need to provide the domestic violence clerk with details of the
abuse. You will need to complete an application form and affidavit setting
out all relevant and important information. The domestic violence clerk
will help you to complete the documents. You should take other documents
with you that will prove that you are being abused such as documents from
the Doctor, photographs etc.

Once the documents have been completed, a Magistrate will look at the
documents and decide whether an interim protection order should be
issued in your favour. The Magistrate will only grant the order if she or he
believes that you will be harmed or suffer if she or he does not issue the

DEFINITION

“Magistrate” — an
officer of the court who
has the power to make
decisions on matters
before the court
“Interim protection
order” — a temporary
court order, not final,
court must consider
the matter further on a
later date
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8 3-29)
DEFINITION

“Warrant of Arrest” —
a court document that
permits the police to
arrest a person

order. The Magistrate has the power to order that your abuser should not
enter the home that you share with your abuser or part thereof.

If the Magistrate grants the order, the order will be served on your abuser
together with a notice that says when he must appear in court. The documents
must be served on your abuser by the sheriff of the court or the police. The
purpose of the court appearance would be for the Magistrate to decide
whether the order should be made final. On the court day both you and your
abuser will be asked questions by the Magistrate in order for her or him to
reach a decision on whose version of the story is more likely to be true.

If the Magistrate decides in your favour the order will be made final and it
will be confirmed that your abuser is prohibited from entering your home
or part thereof.

Ifhe ignores the order and enters your home or part thereof, you must return
to the clerk of the court and inform her or him that he has contravened
the conditions of the order and must ask for the warrant of arrest that is
attached to the protection order to be issued by a Magistrate. You will need
to explain how he contravened the order in the affidavit.

If the Magistrate is satisfied that the abuser has contravened the order, a
warrant of arrest will be issued against him. You must then take the warrant
to the police for them to arrest him. Your abuser will then be arrested and
will need to appear in court for contravening the court order.

A protection order is only cancelled if you cancel it by providing the court
with an affidavit saying that you want to cancel it. The court can however
refuse to cancel it if it thinks that you need protection.

7 Where can you obtain assistance when
you are under threat of eviction or have
been evicted from your home?

You can obtain free legal advice and/or assistance from:

D GAUTENG
Department of Rural Development and Land Reform
(Evictions from farms and rural areas)
Pretoria (PLRO)
Tel: 012 310 6651/6500
Fax: 012 328 3127



Gauteng (PLRO)
Tel: 012 326 3900
Fax: 012 362 4014

Legal Aid Board
Johannesburg
Tel: 011 877 2000

Law Resources Centre
Johannesburg
Tel: 011 8369831

The Housing Tribunal
Johannesburg
Tel: 011 630 5035

KWAZULU - NATAL

Department of Rural Development and Land Reform
(Evictions from farms and rural areas)
Pietermaritzburg

Tel: 033 355 4300

Fax: 033 355 4379

Newcastle
Tel: 034 312 8460
Fax: 034 312 7337

Vryheid
Tel: 034 980 9469
Fax: 034 980 9454

Port Shepstone
Tel: 039 682 2295
Fax: 039 682 0004

Ladysmith
Tel: 036 638 9400
Fax: 036 638 9406

Richard’s Bay
Tel: 035 789 1035
Fax: 035 789 1092
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Legal Aid Board
Durban
Tel: 031 304 3290

Law Resources Centre
Durban
Tel: 031 301 7572

The Housing Tribunal
Durban
Tel: 031 336 5222

EASTERN CAPE

Department of Rural Development and Land Reform
(Evictions from farms and rural areas)

Port Elizabeth

Tel: 041 363 7888

Fax: 041 363 8588

East London

Tel: 043 722 1762

Fax: 043 722 1788

MPUMULANGA

Department of Rural Development and Land Reform
(Evictions from farms and rural areas)

Piet Retief

Tel: 017 826 4363

Fax: 017 826 4978

Nelspruit

Tel: 013 755 3499

Fax: 013 755 3529

Funda Advice Office (Evictions from farm and rural areas)

Makhazeni (Belfast)
Tel: 013 253 1998

WESTERN CAPE
Legal Aid Board
Cape Town

Tel: 021 426 4126

Legal Resources Centre
Cape Town
Tel: 021 481 3000



The Housing Tribunal
Cape Town
Tel: 021 483 6493

Department of Rural Development and Land Reform
(Evictions from farms and rural areas)
Beaufort West office

Tel: 023 414 2333

Bredasdorp office

Tel: 021 424 1332

Cape Town office

Tel: 021 423 4566

Clanwilliam office

Tel: 021 423 4566

George office

Tel: 044 874 1839

Stellenbosch office

Tel: 021 887 7448

Worcester office

Tel: 023 342 0107

Saartjie Baartman Centre for Women and Children, Athlone
Tel: 021 801 5424/5

Women on Farms (Evictions from farms and rural areas)
Stellenbosch
Tel: 021 887 2960/1

Lawyers for Human Rights (Evictions from farms and rural areas)
Stellenbosch :
Tel: 021 887 1003

Upington:
Tel: 054 331 2200

Western Cape Anti-Eviction Campaign
076 186 1408/ 079 370 9614/ 078 580 8646/ 072 392 5859

The Women’s Legal Centre

Cape Town
Tel: 021 424 5660
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NORTHERN CAPE

Department of Rural Development and Land Reform
(Evictions from farms and rural areas)

Kimberley

Tel: 053 831 4090

Fax: 053 831 4095

LIMPOPO

Department of Rural Development and Land Reform
(Evictions from farms and rural areas)

Tel: 015 297 3539

Fax: 015 297 4988

NORTH WEST

Department of Rural Development and Land Reform
(Evictions from farms and rural areas)

Tel: 018 462 9045

Fax: 018 462 9083

FREE STATE

Department of Rural Development and Land Reform
(Evictions from farms and rural areas)
Bloemfontein

Tel: 051 400 4200

Fax: 051 430 2392

Bethlehem

Tel: 058 303 3021

Fax: 058 303 3055

Welkom

Tel: 057 357 1734

Fax: 057 357 1806



Notes
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